replace a derailed muck car on the track.  Mosher observed the
incident and issued a warning notice for "safety rule violation"
and "unsafe work habits."  This notice triggered a decision by
higher management to discharge Zeisel.

Complainant insists that ASARCO ended his employment because
he made a complaint to Mike Mosher that the jack he was using to
put a derailed car back on the track was defective.  He did this,
according to his testimony, at the very time that Mosher was
reprimanding him for using his finger to hold the malfunctioning
latch.  Beyond that, Zeisel testified that he had a reputation as
a safe and effective worker, and that Mike Mosher had evidenced a
dislike for him from the first day he reported for work on
Mosherr s crew.  Finally, Zeisel maintained that Robert Russell,
the mine superintendent, resented him because he had purchased a
house from ASARCO which had been the house of Russell's boss, the
unit manager.

Witnesses for ASARCO testified that the complainant was
discharged because he had repeatedly engaged in unsafe practices
and was not an effective worker.  They also maintained that the
firing occurred after a series of incidents for which formal
warnings were given in accordance with established disciplinary
procedures.

In resolving the evidentiary disagreements some review of the
testimony relating to each incident is necessary,  Mr. Zeisel
acknowledged that his first shift boss, Vetrano, for whom he
worked about three months, had once criticized him for failing to
muck a ditch far enough or deep enough.  Zeisel indicated that he
never saw a written notice, nor signed one.  The evidence does
indicate, however, that Vetrano filed one with management on
October 5, 1981 on which he checked boxes marked "failure to
follow orders" and "unsatisfactory work", and upon which he also
wrote "Employee not doing job correctly." (Complainant's exhibit
.A. )

Zeisel testified that he received another warning notice for
allegedly mishandling a section of rail which he and motorman Mike
Dunn were lifting.  According to Zeisel, Dunn's hand slipped and
he dropped the rail.  Zeisel asserted that he got a warning slip
from his then shift boss, Mike Mosher, although Dunn himself did
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The  witnesses   also  agreed   that  a  second  warning  was   issued,
